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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT e, T IITE Yod UG HATH AU =TSR & i adiet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(®)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

»
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) qﬂmw,aﬁﬁww@@m@%ﬁuwﬁw@@@,$uﬁmﬁaﬁ$wﬁﬁ
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TqU & |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
— 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shah Tiles Pvt. Limited, Survey No. 53/P,
Village-Karoli, At & PO-Hajipur, Tal -Kalol, District -Gandhinagar (Gujarat-382721)
(hereinafter referred to as ‘the appellant’), against the Order—in —Original No. 03/C.Ex-
Ref/AC/2020-21 dated 12.05.2020 (hereinafter referred to as ‘the impugned order”) passed
by the Assistant Commissioner, CGST and Central Excise, Division — Kalol, Gandhinagar
(hereinafter referred to as ‘the adjudicating authority’). The appellant was holding Central
Excise Registration Number AADCS0457PXM001 and was engaged in the manufacture of
Ceramic Glazed Wall Tiles falling under Chapter Heading 69 of the Central Excise Tariff

Act, 1985.

2 The facts of the dase, in brief, is that the officers of D.G.C.E.I had on the basis of
intelligence searched the premises of the appellant. During the course of investigation, the
appellant paid an amount of Rs. 15,00,000/- towards their proposed liability. Subsequently, a
Show Cause Notice bearing No. DGCEI/BRU/29/2008 dated 05.11.2009 was issued by the
Additional Director, DGCEI, Ahmedabad for demanding duty amounting to Rs. 35,22,209/-
along with interest and also proposing imposition of penalty. The said show cause notice was
adjudicated by the Additional Commissioner, Central Excise, Ahmedabad-III vide Order—in
—Original No. AHM-CEX-003-ADC-020-13 dated. 31.03.2013 confirming the duty along
with interest and imposing equal penalty as well as imposed personal penalty of Rs.

3,50,000/- on Shri Hemantbhai Akhani.

2.1. Being aggrieved with the aforesaid Order—in-Original dated 31.03.2013, the appellant
preferred an appeal before the Commissioner, Central Excise, (Appeals - III), Ahmedabad
who vide Order-In-Appeal No. AHM-EXCUS-003-APP-339 to 340-13-14 dated 24.01.2014
set aside the O.1.0 dated 31.03.2013 by ordering that “the demand of duty along with interest
and penalty imposed on Appellant No. 1 & 2 respectively for the period prior to 01.03.2008

is set aside.”

2.2. Being aggrieved with the aforesaid Order—in-Appeal, the department had preferred
an appeal before the Hon’ble CESTAT, Ahmedabad who vide Order No. A/11786-
11806/2019 dated 16.09.2019 had dismissed the appeal of department on monetary limits in
terms of Board’s Instructions on Government’s Litigation Policy issued under F. No.
390/Misc./116/2017-JC dated 22.08.2019, as amended. Accordingly, the appellant has filed
claim for refund of Rs. 15,00,000/- paid during the course of investigation on 09.03.2020 as
pre-deposit under erstwhile Section 35F of the Central Excise Act, 1944.

2.3. The adjudicating authority has vide impugned order rejected the refund claim by
holding that the amount of Rs. 15,00,000/- paid during the course of investigation cannot be
considered as pre—deposit. Further, the refund claim was time barred under Section 11 B of
the Central Excise Act, 1944 in as much as it was filed after one year from the date of issue
rder —-In—-Appeal dated 24.01.2014.
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3: Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant has preferred this appeal on following grounds:

(a) The adjudicating authority has erred in rejecting the refund claim of Rs. 15,00,000/- credited
by the appellant vide three Challans of (i) Rs.5,00,000/- dated 30.04.2008, (b) Rs.5,00,000/-
dated 31.05.2008 and (iii) Rs.5,00,000/- dated 30.06.2008 by treating it the part of confirmed
duty paid by them during the course of investigation and as such the same cannot be
considered as an amount of pre-deposit. The said contention of the adjudicating authority is
contrary to the settled facts by the various higher forums as the amount deposited during the
course of investigation is a pre-deposit.

(b) The appellant has neither received the show cause notice nor they have received any
intimation of personal hearing. They came to know this fact only when copy of SCN and OIO
were received together on 04.06.2020.

(¢) The ground of limitation under Section 11B of Central Excise Act 1944 is not sustainable as
Section 11B is not applicable on the amount deposited during the course of investigation.

(d) In number of cases, Hon’ble CESTAT as well as High Court has held that the amount
deposited during the course of investigation is not excise duty but it is pre-deposit and
Section 11B of Central Excise Act, 1944 not applicable. They relied on the following

decisions in support of the said contentions:

(i) Commissioner of C. Ex., Chennai-II Versus UCAL Fuel Systems Ltd.-2014 (306)
ELT 26 (Mad.);

(ii) M/s. Gujarat Engineering Works Versus Commr. Of C. Ex. Ahmedabad-II-2013
(292) ELT 547 (Tri.-Ahmd.);

(iii)M/s. Essar Projects India Ltd. Versus Commr. Of C. Ex & ST, Ahmedabad-2013
(298) ELT 418 (Tri.-Ahmd.);

(iv) M/s. Shree Ram Food Industries Versus Union of India -2003 (152) ELT 285 (Guj.);

(v) M/s. Eastern Coils Pvt. Ltd. Versus Commr.Of C. Ex., Kolkata-1-2003 (153) ELT
290; and

(vi)M/s. Sheela Foam Pvt. Ltd. VersusCommr. Of C.Ex., Noida-2003 (154) ELT 522
(Tri.-LB).

4. Personal Hearing in the case was held on 29.09.2020. Shri M. H. Raval, Consultant,

appeared for the hearing. He re-iterated submissions made in appeal memorandum.

3 The Appellant has vide letter dated 29.09.2020 filed written submission contending,

inter-alia, that:

i) The Principal Bench of the Hon’ble Tribunal, New Delhi in the case of CCE Vs. NHK
Spring Limited [2016(338) ELT 317 (Tri. — Del)] has held that since duty was paid during
the course of investigation, which appellant was not legally required to be pay, it was in
the nature of pre-deposit and not duty.

ii) If the amount paid during investigation is considered as payment towards duty, the time
limit to file the refund of the said amount cannot be restricted within one year from the
date of Commissioner (Appeals) order as the issue involved in the matter was challenged
before the CESTAT where the matter was finally settled. In other words, the issue attained
finality only on the basis of CESTAT’s order. They relied on the order of Hon’ble
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Tribunal, Chennai in Commissioner, Central Excise Vs. Madura Coats Limited 2013 (296)
ELT 258 (Tri. — Chennai). In any case, if the amount considered as deposit or duty, by

following the decision supra, the amount becomes refundable only after CESTAT’s order.

6. I have carefully gone through the facts of the case, the grounds of appeal made in the
Appeal Memorandum and submission, oral as well as written, made by the appellant during
the hearing. I find that the issue to be decided in the instant case is whether the appellant is
eligible for refund of amount paid during investigation and whether they can be treated as
pre-deposit under erstwhile Section 35 F of the Central Excise Act, 1944 so as to be treated

as outside the purview of time limit prescribed under Section 11 B of the Central Excise Act,

1944,

7. It is observed that the appellant had paid an amount of Rs. 15,00,000/- vide Challans
dated 30.04.2008, dated 31.05.2008 and dated 30.06.2008 during investigation before
issuance of the SCN. This amount has been considered by the Commissioner (Appeals),
Ahmedabad while disposing off the application for waiver of pre-deposit. He has not ordered
for any further deposit while deciding the appeal. The legal provisions contained under
relevant Section 35 F of the Central Excise Act, 1944, as existed during the relevant period,

are reproduced below:

Section 35 F. Deposit, pending appeal, of duty demanded or penalty levied. — Where
in any appeal under this Chapter, the decision or order appealed against relates to
any duty demanded in respect of goods which are not under the control Central
Excise authorities or any penalty levied under this Act, the person desirous of
appealing against such decision or order shall, pending the appeal, deposit with the
adjudicating authority the duty demanded or the penalty levied:

Provided that where in any particular case, the Commissioner (Appeals) or the
Appellate Tribunal is of the opinion that the deposit of duty demanded or penalty
levied would cause undue hardship to such person, the Commissioner (Appeals) or,
the as the case may be, the Appellate Tribunal, may dispense with such deposit
subject to such conditions as he or it may deemed fit to impose so as to safeguard the
interest of revenue.

Provided....

It is apparent from the legal provision above that during the relevant period, the appellant has
to either make payment of duty and penalty or else the Commissioner (Appeal) has to pass
order for making deposit before hearing the appeal. In the instant case, the Commissioner has
waived the pre-deposit and considered the appeal based on the amount paid during
investigation. Hence, I am in agreement with the finding of the adjudicating in Para 15 of the

impugned order that the amount of Rs. 15,00,000/- credited vide above said three challans

ing the course of investigation can not be considered as an amount of pre-deposit.
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Therefore, I hold that the payment made by the appellant during course of investigation in
this case can not be considered as pre-deposit under Section 35 F of the Central Excise Act,
1944.

7.1. 1 have gone through the case laws relied upon by the appellant in support of their
contention that the amount paid during investigation is a pre-deposit and that the limitation
prescribed under Section 11B of the Central Excise Act, 1944 do not apply to the pre-deposit.
In this regard, it is observed that the Hon’ble High Court of Gujarat in case of Ajni Interiors
Versus Union of India [Special Civil Application No. 10435 of 2018] considered the similar
issue and passed an order on 04.09.2019 wherein it was held that “in our view, it is clear that
on appeal being allowed quashing and setting aside the order of the Authority imposing duty,
the petitioner has to apply for refund in accordance with the provisions under the Act.” The

Hon’ble Court has further observed that

22, In our view, the scope for claim of refund is strictly governed by Section 11B of
the Act and though in past, there were sone Jjudicial pronouncements widening the scope
of claim of refund after Supreme Court elaborated reasonings in the case of Mafatlal
(supra), there remains hardly any scope for judicial intervention to enlarge it further

than what is permissible.

The claim of refund and time limit prescribed, therefore, has an avowed aim of attaching
finality to the government receipt. Hence, before making any order or C/SCA/10435/2018
CAV ORDER direction, affecting it or seeking any writ resulting in refund, the claimant
has to make out an extra ordinary case not covered by the decision of the Supreme Court

in the case of Mafatlal (supra).

23 In view of the clear pronouncement of law by the Constitution Bench of the
Supreme Court with regard to refund claim, precedents relied on by the petitioner are not
applicable as they are not on the issue directly covering the field since the payment is
made by the petitioner voluntarily during the course of investigation towards Central
Excise Duty, in Form No. TR-6, without any protest and refund claim is also not filed in
the prescribed form, that too, within a period of limitation as prescribed along with an
affidavit stating that petitioner has not passed on duty to another person, this petition is

liable to be rejected.”

7.2 [ also find that the Hon’ble CESTAT, WZB, Ahmedabad in their decision vide
Order No. A/11311/2018-WZB/AHD dated 26.06.2018, in case of M/s. Ratnamani Metals &

Tubes Ltd. has considered the similar issue and held that:

“As regard, the deposit made during the investigation it is obvious that there is 1o
provision in Central Excise or to make a deposit. Whatever payment made it is towards the
probable Excise duty liability for which the investigation is undergoing, therefore it cannot

be said that any deposit made during the investigation so made by the assessee is not a duty
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but only a deposit. Once the adjudication authority confirms the demand the said amount
stands confirmed as duty only, the same being the duty stands appropriate against the
demand confirmed in the adjudication order. For this reason also the amount even though
that paid during the investigation, shall be considered as payment of duty. When this be so
the refund of such duty amount is clearly governed by the Section 11B of Central Excise

Act, 1944.”

73 Similar view was expressed by the Hon’ble Tribunal, Ahmedabad in a subsequent
decision rendered by them vide Order No. A/ 10859 /2020 dated 18.03.2020 issued in the
case of M/s Comexx, Ahmedabad, wherein it is held that:

“In the aforesaid circumstances, we find that the decisions relied on by the appellant in his
support were passed without appreciating the decision of Hon’ble Apex Court in the case
of Doaba Co-operative Sugar Mills (supra) and in the case of Mafatlal Industries Limited
vs. UOI — 1997 (89) ELT 247(SC). In both these decisions it has been categorically held
that refund under Central Excise Act would be governed by Section 11B. In these
circumstances, we find that the refund claim filed by the appellant would be governed by
the provisions of limitation prescribed under Section 11B of Central Excise Act, 1944.

Since the refund was filed after expiry of limitation the same cannot be entertained.”

7.4 The above mentioned judgements of the Hon’ble High Court of Gujarat and the
Hon’ble Tribunal, Ahmedabd are later judgements on the issue vis-a-vis the case laws relied
upon by the appellant. Therefore, being later judgments on the issue, the said judgments take
precedence over the earlier ones relied on by the appellant. Further, these are judicial
pronouncements of jurisdictional Tribunal as well as of Hon’ble High Court and is therefore

binding in nature in view of principles of judicial discipline.

8. It is further observed that the term “relevant date” for filing refund has been defined
under Section 11 B of the Central Excise Act, 1944. As per Explanation contained under
clause B (ec) of the said Section, in case where the duty becomes refundable as a
consequence of judgement, decree, order or direction of appellate authority, Appellate
Tribunal or any Court, the relevant date is the date of such judgement, decree, order or
direction. It is observed that the appellant has become eligible for refund from the date of
issuance of Order—in—Appeal dated 24.01.2014, which is the relevant date for consideration
of time limit prescribed under Section 11B of the Act. I find that the appellant has filed
refund application on 09.03.2020 which is after six year of passing of the order of the
Commissioner (Appeals) and hence is beyond the limitation of one year prescribed under
Section 11B ibid. It has been contended by the appellant that the matter has attained finality
after passing of the order of the Hon’ble CESTAT, Ahmedabad on 16.09.2019 when the
Hon’ble Tribunal had dismissed the appeal filed by the department. I find that the contention
of the appellant is not backed by legal provision in as much as there was no stay on the

eration of the order of the Commissioner (Appeals). I have gone through the case laws
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relied upon by the appellant and particularly in the case of Commissioner Central Excise
Versus Madura Coats Limited [2013(296) ELT 258 (Tri. — Chennai)] to contend that since
the department had challenged the order of Commissioner (Appeals) before Hon’ble
Tribunal, the appellant had correctly filed refund after order of the Tribunal. I find that the
facts of the said case are different in as much as that in the case of Madura Coats, substantive
question of law was pending before the Hon’ble High Court on reference from the Tribunal.
The said case law is not applicable to case in hand in as much as the substantial question of
assessment was in favour of the appellant and there was no stay on operation of the said order
of the Commissioner (Appeals). Hence, I hold that the contention of the appellant that they
were eligible for refund after the order of the Tribunal is not backed by the legal provisions

and is liable for rejection.

9. In view of the above discussions , I reject the appeal filed by the appellant being

devoid of merits and uphold the impugned order.

10,  3riiereal GaRT gor T a1 37T ST TR SR adis & feRam ST 5l

The appeal filed by the appellant stands disposed off in above terms.
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( Akhilesh Kumay ) V2
Commissioner (Appeals)
Attesteld: Date: 19.11.2020.

(Milkuﬂm 2.y

Superintendent(Appeals),
CGST, Ahmedabad.
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By R.P.A.D/Speed Post
To

M/s. Shah Tiles Pvt. Ltd.,

Survey No. 53/P, Village-Karoli,
At & PO-Hajipur,

Taluka Kalol, District Gandhinagar,
Gujarat-382721.

Copy to:
1) The Chief Commissioner, CGST, Ahmedabad Zone.

2) The Commissioner, CGST, Gandhinagar Commissionerate.

3) The Assistant Commissioner, CGST & C.Ex., Division - Kalol, Gandhinagar.

4) The Asst. Commissioner (System), CGST, Gandhinagar Commissionerate.
(for uploading the OIA)

5) P.AFile

1/GLGuard File.






